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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Dec 1 1938 Joseph 
W. Stewart Clerk 

Notice of Appeal, Criminal 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 62-573 

United States of America 
vs. 

Nan K. Witter 
Notice of Appeal 

Nan K. Witter—433 G Street, N. W., Washington, D. C. 
(Name and address of appellant) 

Charles A. Schaeffer—406-5th Street, N. W. 

(Name and address of appellant’s attorney) 

Offense Receiving stolen goods. 

Date of judgment December 1, 1938. 

Brief description of judgment or sentence Imprison¬ 
ment in the Washington Asylum and Jail for the period of 
from four (4) to eight (8) months. 

Name of prison where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

NAN. K. WITTER 
Appellant. 

CHARLES A. SCHAEFFER • 
Attorney for Appellant. 

Date December 1, 1938 


Grounds of Appeal 

(1) That the Court erred in refusing to direct a verdict 
of not guilty at the conclusion of the testimony of Joe 
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Davis, Government witness and at the conclusion of the 
Government’s case and at the conclusion of all the testi¬ 
mony. 

(2) The Court erred in allowing the Government to 
i introduce alleged subsequent offenses to prove a prior 

offense. 

(3) That the Court erred in allowing the Government 
to introduce evidence on which another indictment was 
predicated and which this defendant now stands charged. 

(4) The verdict was contrary to the evidence. 

A true Copy 
Test: 

CHARLES E. STEWART, 
(Seal) Clerk 

By WHITFORD CHESTON 
Asst. Clerk. 

Copy received Dec. 1, 1938 
JOHN JACKSON, 

Asst. U. S. Attorney 

2 Endorsed: United States Court of Appeals for the 

District of Columbia Filed Dec 1 1938 Joseph W. 
Stewart, Clerk 

Docket Entries, Criminal, on Appeal 

In the District Court of the United States for the District 

of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 


Criminal No. 62573 

United States of America 
vs. 

Nan K. Witters, alias Nan McCraw 

Date 

1938 

Aug 24 Presentment and indictment filed 

Aug 26 Arraigned, Plea Not Guilty 

Oct 11 Jury sworn and respited until tomorrow. 
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Oct 12 Trial resumed. Same Jury. Respited until to¬ 
morrow. 

Oct 13 Trial resumed. Same Jury. Verdict Guilty as 
Indicted. 

Oct 17 Motion for a new T trial filed. 

Dec. 1 Motion for a new trial overruled. Exception. 
Sentenced to Jail for period of Four months to 
Eight months. Recognizance on Appeal fixed at 
$500.00. Recog. on appeal $500.00 taken with 
Patrick F. O’Connor surety. Notice of Appeal 
filed. $5.00 Clerk’s Fee paid. $12.00 Cost on Ap¬ 
peal paid. 

Date December 1, A. D., 1938 

Attest: 

CHARLES E. STEWART 
(Seal) Clerk. 

By WHITFORD CHESTON 
Assistant Clerk. 

Note:—This statement from the docket entries is in¬ 
tended suitably to identify the case and not as a substitute 
for the record on appeal, which is to be prepared and certi¬ 
fied as provided in Rules 7, 8, and 9, of Supreme Court U. S. 

3 Endorsed: United States Court of Appeals for the 

District of Columbia Filed Dec 28 1938 Joseph W. 
Stewart Clerk 

District Court of the United States for the District of 

Columbia 

Criminal No. 62573 

United States 
vs. 

Nan K. Witters, alias Nan McCraw. 

United States of America 
District of Columbia ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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4 Indictment 

Filed in Open Court August 24 1938 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term. 

District of Columbia, ss: July Term, A. D. 1938. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Nan K. Witters, otherwise known as Nan Mc- 
Craw, on, to wit, the third day of July, 1938, and at the 
District of Columbia aforesaid, one certain bicycle, of the 
value of fifteen dollars, of the goods, chattels and prop¬ 
erty of one John Giannakis; then lately before feloniously 
stolen, taken and carried away, did, well knowing the same 
to have been so feloniously stolen, taken and carried avrav, 
with intent to defraud the said John Giannakis, the owner 
thereof, feloniously and unlawfully receive and buy; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

HARRY L. UNDERWOOD 
Assistant Attorney of the 
United States in and for the 
District of Columbia. 

(Endorsed) 

Criminal No. 62573 

United States 
vs. 

Nan K. Witters, alias Nan McCraw. 


Receiving Stolen Property 


A True Bill: 

NORMAN H. BARNES 
Foreman. 
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5 District Court of the United States for the District 

of Columbia 

Friday, August 26’’ A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Letts, presiding 

* # # 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to her recognizance; 
whereupon the defendant being arraigned upon each indict¬ 
ment the reading whereof she specifically waives, pleads 
not guilty thereto, and for trial puts herself upon the 
country and the Attorney of the United States doth the 
like. 


Tuesday, October 11”, A. D., 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, presiding. 

# # * 


Come as well the Attorney of the United States, as the 
defendant in proper person, according to her recognizance, 
and by her attorney Charles Schaeffer, Esquire; where¬ 
upon comes a jury of good and lawful persons of the Dis¬ 
trict of Columbia, to-wit: 


Walter A. Anderson 
Wilbur S. Finch 
Nathaniel P. Goulder 
James W. King 
Mrs. Eva M. Laforest 
Jerome J. Morley 


Sylvan Notes 
James A. Palmer 
Bradshaw B. Pearson 
Hardy Prichard 
Mrs. Anna A. Reeside 
George W. Senge 


who being sworn to well and truly try the issue joined 
herein, are respited until the meeting of the Court to¬ 
morrow morning at ten o’clock. 
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6 District Court of the United States for the 

District of Columbia 

Thursday, October 13", A. D., 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, presiding 

• • * 

Come again the parties aforesaid, in the manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon said jury after hearing further of the 
evidence, upon their oath say that the defendant is guilty 
in manner and form as charged in the indictment; where¬ 
upon the defendant is granted leave to remain upon her 
recognizance pending sentence in this case. 


Thursday, December 1”, A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, presiding. 

* * * 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to her recognizance, 
and by her attorney Charles Schaeffer, Esquire; whereupon 
the Defendant’s Motion for a New Trial, heretofore argued 
and submitted, is by the Court overruled, to which action 
of the Court the defendant by her attorney prays an ex¬ 
ception which is noted; and thereupon it is demanded of 
the defendant what further she has to sav why the sen- 
tence of the law should not be pronounced against her, and 
she says nothing except as she has already said; where¬ 
upon it is considered by the Court that for her said offense 
the said defendant be imprisoned in the Washington 
Asylum and Jail for the period of Four (4) months to 
Eight (8) months; and thereupon the defendant herein by 
her attorney files a notice of appeal in this case, and de¬ 
posits with the Clerk of this Court the sum of Twelve Dol¬ 
lars ($12.00), to cover appellate costs, which said 
7 sum together with a copy of said notice of appeal 
and a copy of the docket entries are forwarded this 
day to the Clerk of the United States Court of Appeals for 
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the District of Columbia; whereupon the Court fixes the 
amount of recognizance on appeal in this case at Five 
Hundred Dollars ($500.00); whereupon the defendant en¬ 
ters into a recognizance on appeal in the sum of Five Hun¬ 
dred Dollars ($500.00), with Patrick F. O’Connor as surety 
to forthwith surrender herself to the custody of the Marshal 
of the District to be dealt with and proceeded against ac¬ 
cording to law in case the judgment appealed from shall 
be affirmed, or the appeal for any cause dismissed, or the 
judgment be reversed and a new trial ordered, or if she, 
the said defendant, depart the Court without leave. 


Assignment of Errors 

Filed December 22 1938 

# * * 

Comes now the defendant by her attorneys, and assigns 
as errors committed by the Court during trial of the above 
entitled cause the following: 

1. The Courts action in admitting into evidence testi¬ 
mony totally irrelevant and involving transactions which 
occurred after the alleged offense for which the defendant 
was on trial. 

2. The Courts action in admitting into evidence testi¬ 
mony involving a separate alleged offense which occurred 
subsequent to the act for which defendant was on trial, and 
for which the defendant was under separate indictment 
and not yet been brought to trial. 

3. The Courts action in refusing to direct a ver- 
8 diet in behalf of the defendant after the conclusion 
of the Governments relative testimony. 

CHARLES A. SCHAEFFER 

JOSEPH A. McMENAMIN 
Attorneys for Defendant 

Service of the foregoing assignment of errors acknowl¬ 
edged this 22 day of December, 1938. 

JOHN W. JACKSON 
Ass } t U. S. Attorney 
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District Court of the United States for the District of 

Columbia 

Thursday, December 22” A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, presiding 

* • # 

Now comes here the defendant by her attorney Charles 
A. Schaeffer, Esquire, and prays the Court to sign, and 
make a part of the record her Bill of Exceptions taken 
during the trial of the case and filed with the Court this 
day, which is accordingly done. 


Designation of Record 

Filed December 22 1938 

• • • 

The Clerk of the Court will kindly include in the tran¬ 
script of record of the above entitled cause, the following: 

1. The Caption. 

2. The Indictment. 

3. The arraignment and plea. 

9 4. The swearing of the jury, trial, and verdict. 

5. The order of the Court on overruling the mo¬ 
tion of defendant for a new trial. 

6. The Sentence. 

7. Memorandum: Appeal in open Court filed. 

8. The Bill of Exceptions. 

9. The Assignments of errors. 

10. This designation. 

CHARLES A. SCHAEFFER 
JOSEPH A. McMENAMIN 
Attorneys for Defendant 

No objection; 

JOHN W. JACKSON 
Asst U. S. Atty 

Approved: 

JESSE C ADKINS 
Justice 
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10 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 6, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause entitled 
United States vs. Nan K. Witters, alias Nan McCraw, 
Criminal No. 62573, as the same remains upon the files and 
of record in said court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 27th day of December, 1938. 

, C. E. STEWART, 

(Seal) Clerk. 

11 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Dec 28 1938 Joseph W. 

Stewart Clerk 

In the District Court of the United States for the District 

of Columbia. 

No. 62-573. Criminal 

United States 
vs. 

Nan K. Witters, Defendant 
Bill of Exceptions 

Be it remembered that this cause came on for trial before 
Mr. Justice Adkins, Associate Justice of the District Court 
of the United States for the District of Columbia, and a 
Jury, on the 11th, 12th and 13th days of October, 1938, the 
United States being represented by John W. Jackson, Es¬ 
quire, and the defendant being represented by Charles A. 
Schaeffer, Esquire. 

Then and thereupon, Mr. John W. Jackson made the 
opening statement for the United States. 


10 


NAN K. WITTER VS. UNITED STATES. 


Mr. Charles A. Schaeffer, reserved opening statement in 
behalf of defendant. 

Whereupon, to maintain the issues on its part joined, the 
United States produced as a witness John Giannakis, who 
testified that sometime in the latter part of June or the first 
couple of days in July, he left his bicycle remain in front 
of premises located at 1424 K Street, N. W., that it disap¬ 
peared, that at about the tenth of July, he was called to 
Police Headquarters and then and there identified a bicycle 
as being his bicycle, but that he did not know who had 
stolen it. 

And thereupon, further to maintain the issues on its part 
joined, the United States produced as a witness one Joe 
Davis, fifteen years of age, who testified that he had taken 
the bicycle from in front of 1424 K Street, N. W., on the 
10th or 11th of July, 1938, that he went down to the 400 
block of G Street, N. W., where he met Harry Guice and 
several other boys; that he asked Harry where he could 
sell the bicycle; that Harry Guice took him to 435 G Street, 
N. W., to Nan K. Witters; that the witness did not know 
Nan Witters but Harry told him that Nan wanted to buy 
a bicycle; that Nan Witters asked the witness if the bicycle 
was stolen and that the witness answered that it was not 
stolen, but that he had bought it from another boy; that Nan 
Witters gave him four dollars ($4.00) for the bicycle 
12 and had him sign a receipt for that amount, where¬ 
upon he turned the bicycle over to her. 

Upon cross examination, the witness was asked whether 
there was any conversation as to why he wanted to sell 
the bicycle, and he answered that there was none. Where¬ 
upon attorney for the defense asked the witness further 
whether it -was not a fact that he told Nan Witters that his 
father had bought him a new bicycle, that he now had two 
bicycles and hence wanted to sell his old one, to which ques¬ 
tion the witness answered in the negative. 

Whereupon counsel for both side approached the bench 
and counsel for defendant made a motion for a direct ver¬ 
dict on behalf of the defendant on the grounds that the 
government, by its own chief witness, had failed to prove 
that the defendant had guilty knowledge that the goods 
were stolen but on the contrary the government witness 
had specifically stated that he had told the defendant that 
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the bicycle was not stolen. Whereupon the Court overruled 
defendants motion and counsel for defendant noted an ex¬ 
ception to the Courts ruling and objected to further wit¬ 
nesses being brought in behalf of the Government. This 
blanket objection was overruled by the Court and excep¬ 
tion to the Courts further ruling duly noted by defense 
counsel. 

Thereupon further to maintain the issues on its part 
joined, the United States produced as a witness one Ar¬ 
thur Harold Clemans, fifteen years old, of 409-2nd Street, 
N. W., Washington, D. C., who testified that he had known 
the defendant since about June, 1938; that he knew Harry 
Guice and Joe Davis, and knew they each had bicycles, but 
did not know whether or not they were stolen; that about 
the first or second of July, he went to Nan Witters with 
Harry Guice, and Joe Davis, and was present when Joe 

Davis sold a bicvcle to Nan Witters. 

•> 

Upon cross examination, the witness testified that there 
was no conversation between Joe Davis and Nan Witters 
as to whether or not the bicycle was stolen. 

Whereupon further to maintain the issues on its part 
joined, the Government produced as a witness one Nelson 
Gunther, fifteen years old, who testified that on or about 
the 3rd day of July, 1938, he was with Joe Davis, 
13 Billy Guice and Harry Guice in front of 437 G Street, 
N. W.; that Joe Davis had a bicycle; that Nan Wit¬ 
ters was standing in front of her house next door; that 
she bought the bicycle from Joe Davis for four dollars after 
he had asked five dollars for it; that Joe Davis signed a 
receipt for the money and that Nan Witters told all of 
them there as the time that if they got any more bicycles, 
to bring them around and she would buy them. 

Upon cross examination, the witness testified that there 
was no conversation between Nan Witters and them as to 
whether or not the bicycle was stolen. 

Whereupon further to maintain the issues on its part 
joined, the United States called one Sam Craddock, aged 
fourteen, as a witness who testified that sometime after the 
fourth of July, 1938, he went to see Nan Witters, who lived 
in the 400 block of G Street, N. W.; that he had a bicycle 
with him which he had stolen at Glen Echo Park; that 
O’Neill McGinn was with him when he went to see Nan 
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Witters; that Nan Witters did not buy his bicycle from 
him, telling him that the chain slipped on it, but that she 
had also stated to both the witnesses and O’Neill McGinn 
that she would buy all the bicycles they could bring to her 
and she didn’t care where they got them. 

Wliereupon counsel for defendant objected to all of the 
witnesses testimony, but the Court overruled the objection 
and an exception was noted. Counsel also renewed his 
blanket objection to this witnesses and all of the following 
witnesses testimony, and noted an exception to the Courts 
action in overruling the objection. 

Upon cross examination, the witness stated that he had 
never sold a bicycle to Nan Witters. 

Whereupon further to maintain the issues on its part 
joined, the United States produced as a witness one O’Neill 
McGinn, aged thirteen years, who testified that sometime 
in July, 1938, he went to Nan Witters house with Sam 
Craddock; that he had a bicycle, a blue Elgin, with him, 
which he had stolen at Glen Echo Park; that -when he rode 
by Nan Witters house, he saw Harry Guice, Billy Guice and 
a big deaf and dumb boy named James Guice, fixing a 
bicycle in the basement of the house next door to 
14 Nan Witters; that he stopped and that Billy Guice 
told him he knew somebody who would buy a bicycle, 
meaning the lady next door; that witness took the bicycle 
over there and sold it to Nan Witters for two dollars 
($2.00); that before he sold it to her, he told her it was 
stolen and that she said she knew it wag stolen; that Nan 
Witters gave witness the two dollars ($2.00) for it, and that 
a man, whom he did not know, took the bicycle down the 
street with him. 

In the absence of the witness John W. Honaker, 1833 
New Hampshire Avenue, N. W., Apt. #2, it was stipulated 
and agreed between counsel for both sides, that if he were 
present he would testify as follows: “I had my bicycle 
downstairs at the Y. M. C. A. I missed it at about 11:00 
p. m. on the night of July 2, 1938, and police were notified. 
Later on, police notified me that my bicycle had been found, 
and I went to police headquarters, where I identified it. 
I do not know the boy that stole my bicycle.” 

Whereupon the Government called as a witness one 
Kenny Stewart, a deaf mute, aged fourteen, who testified 
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through one Miss Benson, a duly qualified interpreter, that 
around the fourth of July, 1938, he went to Nan Witters’ 
house and sold her a bicycle; that there was no conversa¬ 
tion concerning where he got the bicycle or that it had been 
stolen; that she gave him three dollars ($3.00) for the 
bicycle, and that he had previously stolen it from in front 
of the Y. M. C. A. on G Street, N. W. before he sold it to 
her; that about a week later, he stole a bicycle from 9th 
Street, N. W., and sold it to Nan Witters; that there was 
no conversation about where he got the bicycle or whether 
it was stolen. 

Upon cross examination, the witness was asked whether 
it was not a fact that sometime immediately proceeding 
the alleged sale, the witness’ sister had been beaten by her 
husband and calised out of her house, and that he went to 
Nan Witters and asked to borrow three dollars ($3.00) on 
the bicycle to give his sister so that she could find a place 
to stay. In answering, the witness stated that his sister 
had had no trouble with her husband until after the trans¬ 
action, and denied that he had intended to give her the 
three dollars ($3.00) he received, but that he did give his 
sister a dollar and a half of the money. 

Whereupon further to maintain the issues on its 
15 part joined, the Government produced as a witness 
one Harry Guice, aged seventeen, who testified that 
about the first part of July, 1938, he was present -when Joe 
Davis sold a bicycle to Nan Witters at 435 G Street, N. W., 
and that there was no conversation between them as to 
whether or not the bicycle was stolen; that within a few 
days thereafter, he was present on two occasions when 
Kenny Stewart sold a bicycle to Nan Witters; that some 
days thereafter, he was present when O’Neill McGinn sold 
a bicycle to Nan Witters; that she asked him where he got 
the bicycle, and he said he got it at Glen Echo Park; that 
Nan Witters gave O’Neill McGinn the two dollars ($2.00) 
for the bicycle after William Guice went up to the store to 
get some money changed; that although Nan Witters paid 
McGinn the money, some man took the bicycle away; that 
she told all the boys to get bicycles, and that she would buy 
them. Witness did not indicate wupon which occasion or 
occasions this statement was made. 
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i Upon cross examination, the witness stated that at the 
time of the Joe Davis transaction, Joe Davis stated to Nan 
Witters that the reason he -wanted to sell his bicycle was 
because his father had purchased him a new one and that 
he wanted to get rid of the old one because he needed the 
money. 

The witness further testified that at one of the two 
times, Kenny Stewart sold a bicycle to Nan Witters, he 
could not interpret all of the conversation between them, 
but gathered that Kenny Stewart’s sister -was in trouble 
with hew husband. The witness also stated that at all four 
of the transactions he did not remember any conversation 
with anyone as to whether or not the bicycles were stolen 
or that they had been stolen. 

Whereupon further to maintain the issues on its part 
joined, the Government produced as a witness one William 
Guice, who testified he was present at the time when Joe 
Davis sold a bicycle to Nan Witters, and again later when 
Kenny Stewart and O’Neill McGinn each sold a bicycle to 
her; that Nan Witters said she wanted to get five or six 
bicycles for her husband and some of the other people in 
the house to ride; that he didn’t remember any conversa¬ 
tion at anv time as to whether or not the bicvcles were 
stolen; that at the times she bought the bicycles from 
Kenny Stewart and Joe Davis, she did not ask where 
17 the bicycles came from; that at the time of the 
Kenny Stewart transaction, she said if we could get 
some more, she would take them. 

Whereupon the United States called as a witness one 
Timothy Fitzgerald, who testified that he was a detective 
Dergeant attached to headquarters and had been a member 
of the Metropolitan Police Department for a number of 
years; that he had received information that Nan W’itters 
had bought some bicycles which had been stolen; that he 
went ot Nan Witters house on or about July 7th to investi¬ 
gate the case; that Nan Witters told him she had bought 
two bicycles, but did not know they were stolen property; 
that she turned the two bicycles over to him together with 
a receipt for four dollars ($4.00) which she had received 
from Joe Davis; that he did not arrest her at that time; 
that after further investigation he returned to Nan Witters 
house on July 22,1938, and had a further conversation with 
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her concerning other bicycles; that she denied having any 
knowledge of other bicycles; that he then requested 
her to accompany him to headquarters; she refused to go, 
said that he would have to get a warrant for her arrest; 
that he got such warrant and returned and arrested her. 

16 Insert No-. 1. 

The bicycle heretofore referred to as the property of 
John Giannakis was received in evidence having been iden¬ 
tified by John Giannakis, Joe Davis and Officer Fitsgerald. 
One of the two bicycles which Kenny Stewart heretofore 
testified that he had sold to the defendant was also received 
in evidence after having been identified bv Ivennv Stewart. 
This particular bicycle was minus the wheels and it was 
stipulated was owned by John W. Honaker. 

Whereupon the United States closed its case and counsel 
for defendant made a motion for a directed verdict, which 
the Court overruled and defendant took an exception; 
whereupon counsel for defendant objected to the testi¬ 
mony of Harold Clemons, Nelson Gunther, Samuel Crad¬ 
dock, O’Neill McGinn, Kenny Stewart, Harry Guice and 
William Guice, but the Court overruled the objection and 
defendant took a blanket exception to all the testimony of 
the aforementioned witnesses. 

Thereupon to maintain the issues on its part joined, the 
defense produced as a witness one Ernestine Shouts, who 
testified that she was present when Joe Davis came to Nan 
Witters to sell his bicycle; that there was a conversation 
between Nan Witters and Joe Davis as to why he wanted 
to sell the bicycle; that Joe Davis told Nan Witters that he 
had two bicycles and wanted to sell one of them; that there 
was no mention that the bicycle was stolen; that the two 
Guice boys and another boy, unknown to her, were present 
with Joe Davis at the time of the sale; that Joe Davis 
signed a receipt for four dollars ($4.00) and gave 
18 the bicycle to Nan Witters when she gave him the 
money; that she was present at another time when 
another boy sold a bicycle to a man named “Buddy” in the 
presence of Nan Witters, and Nan’s husband; that she 
knew nothing of the deal with Kenny Stewart or any other 
transaction. Upon cross examination, witness stated that 
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i no one had ever borrowed any money from her to buy a 
bicycle. 

Thereupon, further to maintain the issues on its part 
joined, the defense, called one Ken Witters who identified 
himself as Nan’s husband and testified that he knew nothing 
about the deal with O’Neill McGinn, but that he saw this 
man named “Buddy” take the bicycle and walk down the 
street with it; that he borrowed two dollars from Ernestine 
Shouts, which was given in payment therefor. 

Thereupon Nan Witters, the defendant, took the stand 
in her own behalf, and testified that she bought the bicycle 
from Joe Davis, who she had never seen before, on the last 
Sunday in June, 1938, for which she paid four dollars and 
got a receipt from him for that amount with his address on 
it; that Joe Davis was brought to her by Harry Guice; that 
she asked him why he wanted to sell his bicycle and he 
answered that his father had bought him a new bicycle and 
he wanted to sell the old one; that the two Guice boys and 
Nelson Gunther were present in her kitchen when she got 
the receipt and paid Joe Davis the money; that there was 
no conversation between any of them as to whether or not 
the bicycle was stolen or that it had been stolen; the wit¬ 
ness testified further that four or five days later, Kenny 
Stewart came by her house at about eleven o’clock in the 
evening with a bicycle and told her that he did not want to 
, sell the wheel but wanted to borrow three dollars ($3.00) 
for it, stating that if he didn’t return her the money loaned 
within two weeks, she could keep his bicycle; that he needed 
the money to give to his sister because her husband had 
beat her and put her out of the house, and she had no place 
to stay; whereupon Nan Witters further testified that she 
loaned the three dollars to Kenny Stewart at that time and 
kept his bicycle as security for the loan, and that later that 
same evening, Kenny Stewart’s sister came and got a room 
in the same house where Nan and her husband resided. 
The defendant further testified that several days later she 
was present when O’Neill McGinn sold his bicycle to 
19 one “Buddy” Housenfluck; that Housenfluck did 
not have the money with him to purchase the bicycle 
and that she loaned him two dollars, which she borrowed 
from the maid; that there was no conversation about the 
bicycle being stolen; and that she had no dealings at all with 
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O’Neill McGinn; that apart from the three aforementioned 
transactions, she knew nothing of any other bicycles and 
that she was entirely ignorant of the fact that any of the 
above mentioned bicycles had been stolen property, and 
that she never had a conversation with any of the boys as 
to whether or not they had stolen bicycles. 

Upon cross examination, defendant admitted having 
plead guilty to four cases of forgery at Danville, Virginia, 
in the fall of 1930, and was sentenced to two years in each 
case in November, 1930; but that sentence was suspended 
for a period of five years. 

Thereupon, the defense closed its case and renewed its 
motion and objections which were overruled and exception 
noted. 

Thereupon arguments were made in behalf of the Gov¬ 
ernment and the defendant by their respective counsels. 

Thereupon the Court charged the jury, stating among 
other things that in this case defendant is charged with re¬ 
ceiving a bicycle which had been stolen from the witness 
Giannakis. The statue makes it criminal to receive stolen 
property, knowing that the same has been stolen, and to re¬ 
ceive it with intent to defraud the owner thereof. 

In order to convict defendant you must find, therefore, 
that the bicycle introduced in evidence was in fact stolen 
from the owner Mr. Giannakis; also that at the time Mrs. 
Witters bought the bicycle she had knowledge that it was 
stolen and that she received it with intent to defraud the 
owner. 

The knowledge of the defendant with respect to the stolen 
character of the bicycle is an essential element of the 
offense. 

In determining whether or not she knew’ that the Gian¬ 
nakis bicycle had been stolen, you are to consider all the 
facts in the case and the circumstances surrounding the 
transaction. It is not necessary for the government to 
prove that her knowledge of the stolen character was de¬ 
rived either from her personal observation or from 
20 any information given by others who knew the facts 
of the theft. 

The guilty knowledge of the defendant upon this sub¬ 
ject may be inferred from the facts that at the time of re¬ 
ceiving the bicycle she knew the facts which in your judg- 
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ment would impress any ordinary, reasonable man with 
the belief that the bicycle had been stolen. If therefore, you 
find that the defendant received the stolen bicycle under 
such circumstances as would justify a person of ordinary 
observation, intelligence and caution to believe that the bi¬ 
cycle had been stolen, you will be justified in finding that 
she knew that fact. 

Finally, it is necessary to find that the receipt of the 
bicycle -was with the intention of defrauding the owner. 

Evidence has been received of the purchase by the de¬ 
fendant of other bicycles. She admits buying one from the 
younger deaf and dumb boy and explained the circum¬ 
stances under which she purchased the bicycle. 

The government offered evidence which it claims shows 
she purchased two other bicycles, or four altogether, and 
that all these bicycles were bought within a few weeks of 
each other. 

This evidence tending to show she did purchase other 
bicycles is offered for what it is worth in your judgment 
upon the question of her knowledge that the Giannakis 
bicycle was stolen and on the question of the intent with 
which she received that bycicle. 

The evidence with respect to the other bicycles is to be 
considered by you only on those two questions. 

Thereupon the jury retired to the jury room, and after 
deliberation, returned with a verdict of guilty as indicted. 

Defendant filed a motion for new trial on October, 17th, 
1938, and on December 1st, 1938, motion was overruled and 
exception noted. The defendant was sentenced to serve 
four to eight months and permitted to remain on bond 
pending appeal. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

Thereupon, as all said exceptions were duly entered upon 
the minutes of the Court, before the jury retired to consider 
its minutes, and because the matters and things here- 
21 in recited are not matters of record, in order to 
make the same a part of the record herein, which is 
hereby ordered, so that the defendant may have her case 
reviewed on appeal, the defendant, by her attorneys, moves 
the Court to sign and seal this, her Bill of Exceptions, to 
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have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
defendant tender this, her Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, nunc pro tunc, this 22nd day of December, 1938. 

JESSE C ADKINS 
Justice 

Settlement by the Court of the foregoing Bill of Excep¬ 
tions is hereby consented to. 

DAVID A PINE 
U. S. Attorney 

JOHN W. JACKSON 
Assistant U. S. Attorney 

Endorsed on Cover: No. 7295. Nan K. Witter, Appel¬ 
lant, vs. United States of America. United States Court of 
Appeals for the District of Columbia Filed Dec 1 1938 
Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1938 


No. 7295 


Nan K. Witters, appellant 

v. 

United States of America 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

The appellant Nan K. Witters was tried and 
convicted under an indictment in one count charg¬ 
ing that on, to wit, the 3rd day of July 1938 she 
bought and received a bicycle of the value of $15.00 
belonging to one John Giannakis which had been 
stolen, well knowing the same to have been stolen, 
with intent to defraud the said Giannakis. 

The evidence for the Government at the trial 
was in substance as follows: John Giannakis testi¬ 
fied that sometime in the latter part of June or the 
first couple days of July he left his bicycle in front 
of premises 1424 K Street NW., Washington, D. C., 
and that it disappeared. 


(i) 
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Joe Davis, 15 years of age, testified that he had 

taken the bicycle from in front of 1424 K Street 

NW. on the 10th or the 11th of July and sold it to 

* 

the defendant Nan K. Witters, telling her that it 
was not stolen, but that he had bought it from an¬ 
other boy, and that he received $4.00 therefor (R. 
10 ). 

Arthur Harold Clemans, 15 years of age, testi¬ 
fied that he was present about the 1st or 2nd of 
July 1938 when Joe Davis sold a bicycle to Nan 
Witters (R. 11). 

Nelson Gunther, 15 years of age, testified that 
about July 3,1938, he was with Joe Davis when he 
sold a bicycle to Nan Witters for $4.00; that Nan 
Witters told Joe Davis, Billie Guice, Harry Guice, 
and himself, upon this occasion, that if they got any 
more bicycles, to bring them around and she would 
buy them (R. 11). 

Harry Guice, 17 years of age, testified that he 
was present about the first part of July 1938 when 
Joe Davis sold a bicycle to Nan Witters; that the 
appellant Nan Witters told all the boys to get bi¬ 
cycles and that she would buy them. Witness did 
not indicate upon which occasion or occasions this 
statement was made (R. 13). 

William Guice testified that he was present at 
the time Joe Davis sold a bicycle to appellant Nan 
Witters; that at the time she bought the bicycle 
from Joe Davis and again when she bought the bi- 
cvcle from Kennv Stewart she did not ask where 
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the bicycles came from and that at the time of the 
Kenny Stewart transaction she said, “If we could 
get some more, she would take them” (R. 14). 

Although the testimony with respect to the date 
of the sale of the bicycle by Joe Davis to the ap¬ 
pellant is not in exact agreement, no contention is 
made by appellant that witnesses were not all testi¬ 
fying about the same transaction. Counsel for 
government concede that this sale was prior to the 
sale by O’Neill McGinn, and prior to both sales 
of a bicvcle bv Kenny Stewart, referred to below. 

O’Neill McGinn, aged 13, testified that some time 
in July 1938 he went to Nan Witters’ house with a 
blue Elgin bicycle which he had stolen at Glen Echo 
Park; that he took the bicycle to Nan Witters and 
sold it to her for $2.00; that before he sold it to her, 
he told her it was stolen and she said she knew it 
was stolen (R. 12). 

Sam Craddock, aged 14, testified that some time 
after the 4th of Julv he went with O’Neill McGinn to 
the house of appellant Nan Witters and that he was 
present when O’Neill McGinn sold a bicycle he had 
to Nan Witters; that witness also had a bicycle 
with him which he stole at Glen Echo Park, but she 
did not buy it because she told him the chain slipped 
on it; that Nan Witters told both O’Neill McGinn 
and himself that she would buy all the bicycles that 
they could bring to her and she didn’t care where 
they got them (R. 12). 
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Harry Guice testified that he was present some 
days after the first part of July 1938 when O’Neill 
McGinn sold a bicycle to appellant Nan Witters; 
that she asked him where he got the bicycle and 
he said he got it at Glen Echo Park (R. 13). 

William Guice testified that he was present when 
O’Neill McGinn sold a bicycle to appellant Nan 
Witters (R. 14). 

It was stipulated that John W. Honaker, if 
present, would have testified that on the night of 
Julv 2, 1938, he left his bicvcle at the Y. M. C. A. 
and missed it at about IIP. M. 

Kenny Stewart, a deaf mute, aged 14. testified 
through an interpreter that about July 4, 1938, he 
sold Nan Witters a bicycle at her house for $3.00; 
that he had previously stolen it from in front of the 
Y. M. C. A. on G Street. By stipulation it appears 
that this bicycle was the one left in front of the 
Y. M. 0. A. by the owner John W. Honaker 
(R. 12,13). 

Kenny Stewart also testified that about a week 

m/ 

after the theft of the bicycle from in front of the 
Y. M. C. A. on G Street, NW., Washington, D. C., 
he stole another bicycle from 9th Street, NW., and 
also sold it to Nan Witters and that there was no 
conversation about where he got the bicycle or 
whether it was stolen (R. 13). 

Harry Guice also testified that he was present on 
two occasions when Kennv Stewart sold bicycles to 
Nan Witters (R. 13). 
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William Guice also testified that he was present 

when Kennv Stewart sold a bicvcle to Nan Wit- 
•/ «/ 

ters; that she did not ask where the bicycle came 
from and said if we could get some more she would 
take them (R. 14). 

Appellant testified that she bought the bicycle 
from Joe Davis, whom she had never seen before, 
on the last Sunday in June 1938; that she had 
purchased a bicycle four or five days later from 
Kenny Stewart and gave him $3.00 therefor; that 
O’Neill McGinn had sold a bicycle to a person 
named Buddy Housenfluck (R. 10). (O'Neill 
McGinn testified that appellant Nan Witters gave 
him the $2.00 for this bicycle and that a man, whom 
he did not know, took the bicycle down the street 
with him) (R. 12). 

Appellant, upon cross-examination, admitted 
having pleaded guilty to four cases of forgery at 
Danville, Virginia, in the fall of 1930, and was sen¬ 
tenced to two years in each case in November 1930; 
but that sentence was suspended for a period of 
five vears. 

In short, the facts show that this appellant, 
within a space of about one to two weeks, purchased 
a total of four bicycles, paying $2.00 to $4.00 for 
each of three of them, and as to one no price being 
testified to, from three boys, aged 13, 14, and 15 
years, telling them at various times to get more and 
she would buy them; that she didn’t care where 
they came from and in one instance stating that she 
knew the bicycle was stolen. 
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ARGUMENT 

Evidence of the purchase and receiving of three other 
stolen bicycles within a few days after the time of the 
offense charged in the indictment was admissible to 
show the state of mind with which the appellant acted, 
that is, to show guilty knowledge or fraudulent intent 

The assignments of error by appellant are: 

1. The Court’s action in admitting into evidence 
testimony totally irrelevant and involving trans¬ 
actions which occurred after the alleged offense for 
which the defendant was on trial. 

2. The Court’s action in admitting into evidence 
testimony involving a separate alleged offense 
which occurred subsequent to the act for which 
defendant was on trial, and for which the defendant 
was under separate indictment and not vet been 
brought to trial. 

3. The Court’s action in refusing to direct a ver¬ 
dict in behalf of the defendant after the conclusion 
of the Government’s relative testimony. (R. 7.) 

These may be resolved into a single question: In 
a receiving stolen property case, can receipts of 
stolen property other than the one charged in the 
indictment, and subsequent thereto, be shown? 

The affirmative answer to this question will dis¬ 
pose of all three assignments of error on behalf of 
appellant. 

Inasmuch as appellant concedes that evidence 
of a former receipt by the accused of other similar 
stolen goods is competent and admissible, the only 
question left for decision is whether the narrow 
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limitation contended for by appellant, i. e., that a 
subsequent receipt may not be shown, is valid. In 
the light of reason and of the decided cases of this 
Court and other high authority, the contention of 
appellant is unsound. 

In Price v. United States, 53 App. D. C. 164 
(1923), the conviction of the defendant of uttering 
with intent to defraud was affirmed by this Court. 
It appeared that the defendant had attempted to 
pass a $1.00 bill altered so as to indicate that it 
was a $10.00 bill by having the numeral 10 torn 
from a $10.00 bill pasted on one corner over the 
numeral 1. The Government was permitted over 
the objection and exception of the defendant to 
show that when arrested the defendant had in his 
possession a $5.00 bill with one of the 5’s torn out 
of one of the corners. In considering whether the 
trial court committed error in permitting introduc¬ 
tion of the $5.00 bill and the evidence concerning 
it, the Court said, page 165: 

The general rule is that, upon a trial for 
one offense, evidence of other and wholly un¬ 
connected offenses may not be received. But 
this rule is subject to certain qualifications 
and exceptions, to the end that all relevant 
facts and circumstances tending to establish 
any of the constituent elements of the crime 
of which the defendant is accused in the case 
on trial may be made to appear. People v. 
Ebanks, 117 Cal. 652, 49 Pac. 1049, 40 
L. R. A. 269; People v. Jennings, 252 Ill. 
534, 96 N .E. 1077, 43 L. R. A. (N. S.) 1206; 

124 * 02—"0 - 2 
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Com. v. Snell, 189 Mass. 12, 75 N. E. 75, 3 
L. R. A. (N. S.) 1019; State v. Hyde, 234 
Mo. 200,136 S. W. 316, Ann. Cas. 1912D, 191; 
People v. Rogers, 192 N. Y. 331,85 N. E. 135, 
15 Ann. Cas. 177; 8 R. C. L. p. 198. The 
test is the relevancy of the evidence to the 
purpose for which its introduction is sought. 
In other words, the evidence as to these col¬ 
lateral acts must he of such a nature as to 
warrant the inference that there is a natural 
connection between the two transactions. 
Thus in Holmes v. Goldsmith, 147 U. S. 150, 
164, 13 Sup. Ct. 288, 37 L. Ed. 118, and in 
Williamson v. United States, 207 U. S. 425, 
451, 28 Sup. Ct. 163. 52 L. Ed. 278, the 
court quoted with approval from the deci¬ 
sion in Stevenson v. Stewart, 11 Pa. 307, as 
follows: 

“The competency of a collateral fact, to 
he used as the basis of legitimate argument, 
is not to he determined by the conclusive¬ 
ness of the inferences it may afford in ref¬ 
erence to the litigated fact. It is enough if 
these may tend, even in a slight degree, to 
elucidate the inquiry, or to assist, though re¬ 
motely, to a determination probably founded 
in truth.” 

In the Holmes Case the court said: 

“The modern tendency, both of legisla¬ 
tion and of the decisions of courts, is to give 
as wide a scope as possible to the investiga¬ 
tion of facts.” 

This language was repeated in the Steven¬ 
son Case. 
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The defendant in this case professed ig¬ 
norance as to the altered bill in question, so 
that it was highly essential to prove guilty 
knowledge. In a trial for receiving stolen 
or embezzled property, evidence of the re¬ 
ceipt of other embezzled or stolen property 
of the same kind is competent to show 
guilty knowledge. Gassenhcimer v. U. S., 
26 App. D. C. 432; State v. Kelley, 65 Yt. 
531, 27 Atl. 203, 36 Am. St. Rep. 884. And 
in Com v. Coe, 115 Mass. 481, where the de¬ 
fendant was on trial for cheating by false 
pretenses, evidence of his possession and 
use of other forged certificates of stock at or 
about the same time was held admissible to 
prove guilty knowledge. The court said: 

“Evidence of the possession and use of 
other altered and false certificates by the de¬ 
fendant, about the same time, whether be¬ 
fore or afterwards, was competent to show 
that h is possession of those, for the use of 
which he was indicted, was not casual and 
accidental.” [Italics Supplied.] 


The appellant concedes that in this case all of 
the goods were of the same nature, bicycles, but 
argues, however, that the evidence was insufficient 
to show that they were stolen. This point is not 


assigned as error and is not referred to in the rec¬ 


ord, thus appearing as an afterthought. The facts 
show that in each instance the young thief who 
stole the bicycle testified that he had stolen the 
bicycle and that he had sold it to appellant. The 
record shows that all of these sales were witnessed 


bv others in addition to the thieves. 
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The ease of Forte v. United States, 94 F. (2d) 
236, 68 App. D. C. 11, cited by appellant in sup¬ 
port of the theory that such testimony is inadequate 
is not in point inasmuch as the question in that 
case dealt with the sufficiency of a confession to 
sustain a conviction in the absence of adequate 
proof of the corpus delicti. It had nothing to do 
with a thief testifying as a witness as to the nature 
and disposition of stolen property. 

Another limitation attempted to be placed upon 
the evidence in this case by appellant is that it must 
be shown that the appellant received the other stolen 
property with knowledge that it was stolen and cites 
Gasscnheimer v. United States , 26 App. D. C. 432. 
The Gasscnheimer case is the case in this jurisdic¬ 
tion nearest to the question involved in this appeal. 
Although it involves the receipt of embezzled prop¬ 
erty, the findings of the Court in terms include the 
case of the receipt of stolen property. The con¬ 
tention was made in that case, among others, that 
in order to render evidence admissible as to re¬ 
ceipts of other stolen or embezzled property, it 
must be accompanied by evidence tending to show 
that it had been received by the defendant with 
knowledge of that fact, i. e., that it was stolen or 
embezzled. On this point, the Court said, page 


444 : 

(2) The second ground of the exception 
was not well taken. As regards all the 
tickets otherwise shown to have been em¬ 
bezzled, whether described in the indictment 
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or not, all of the facts and circumstances in 
the evidence warranted the submission to 
the jury for determination the question 
whether the defendant knew their unlawful 
character at the time that he received them. 

In applying the rule, therefore, of the Gassen- 
heimer case on this point, it is obvious that its re¬ 
quirements were met in this case, and the question 
of whether the other stolen property was received 
with knowledge of its unlawful character was 
properly left to the jury. 

In the instant case, young boys sold the four bi¬ 
cycles (including the one charged in the indictment) 
to appellant for ridiculously low prices all within 
the period from June 26, 1938, to some days after 
the first part of July 1938 (R. 11, 12, 13, 16). In 
the case of O’Neill McGinn, his direct testimony 
was that he told appellant that the bicycle was 
stolen and she replied that she knew it was stolen 
(R. 12). Upon another occasion, when she bought 
a bicycle from the 13-year-old deaf mute Kenny 
Stewart, appellant did not ask where the bicycle 
came from and told William Guice that if he and 
others could get some more bicycles, she would take 
them (R. 13, 14). She had previously purchased 
another bicycle from Stewart (R. 13). Also with 
respect to the O’Neill McGinn transaction, another 
witness, Sam Craddock, stated that the appellant 
told both himself and O’Neill McGinn that she 
would buy all the bicycles they could bring to her 
and she didn’t care where they got them (R. 12). 
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The final limitation which appellant attempts to 
place upon this type of evidence is that the stolen 
property in question “must have been received by 
defendant from the SAME THIEF.” The Gassen- 
heimer case (26 App. D. C. 432) is also cited to this 
point. The same contention was made on behalf of 
the defendant in the Gassenlieimer case, namely, 
that the other stolen property must have been re¬ 
ceived from the same person. On this point, the 
Court stated, page 444, that the question had no 
practical importance in the Gassenheimer case, be¬ 
cause the evidence showed that all of the embezzled 
tickets were received from the same person. How¬ 
ever, the Court said, page 444: 

It may, however, arise upon another trial. 
There is some conflict of authority upon the 
question whether, under this exception, the 
proof relating to other embezzled goods 
shall be confined to such as shall have been 
received from the same embezzler; but, in our 
opinion, those which deny this limitation are 
more in accord with the reason on which the 
admissibility of other transactions than 
those charged in the indictments has been 
established. 

In passing it might be well to observe that the 
Gassenheimer ease, in declaring the law, does not 
hold that evidence of receipt of other stolen prop¬ 
erty may not be shown if the receipt is subsequent 
to the receipt charged in the indictment. The point 
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was not discussed, the Court merely saying, page 
443: 

The appellant concedes the existence of an 
exception to the general rule prohibiting evi¬ 
dence of other offenses in a case where, 
under an indictment charging the receipt of 
stolen or embezzled property, evidence of the 
receipt of other stolen or embezzled property 
of the same kind at or near the same time, 
knowing the same to have been stolen or em¬ 
bezzled, is offered as a circumstance tending 
to show guilty knowledge of the theft or em¬ 
bezzlement of the property, with the receipt 
of which the accused stands charged. 

The facts in that case, however, were that the 
other purchases of tickets were on or prior to the 
date of the purchase covered by the indictment. 

The whole tenor of the brief on behalf of appel¬ 
lant shows that appellant recognizes that this case 
is one involving the question of guilty state of mind 
or knowledge or intent, and the authorities on both 
sides of the question recognize it as such. On this 
point, the type of admissible testimony with re¬ 
spect to other offenses not comprehended by the in¬ 
dictment is indicated by the unqualified opinion of 
the Supreme Court of the United States in Wood v. 
The United States, 16 Pet. 342-360, 10 L. Ed. 987- 
994. In that case, the United States filed an in¬ 
formation claiming a forfeiture of 22 pieces of 
cloth of the value of $2,500.00. The information 
alleged that the goods were not invoiced according 
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to their actual cost at the port of exportation, with 
design to evade the duties thereon, and was founded 
in part on the Collection Act of 1799 declaring in 
substance that any goods, which shall not be in¬ 
voiced according to the actual cost thereof at the 
place of exportation, with design to evade the 
duties thereupon, shall be forfeited. At page 346, 
the Court said in part: 

It also appeared by the evidence on the 
part of the United States, that the claim¬ 
ant had entered at the port of New York, 
in the years 1839 and 1840, twenty-nine im¬ 
portations, of which those in question were 
a part. Twenty-eight of these importa¬ 
tions, including the four in question, were 
entered by him, and upon his oath, as goods 
of which he was the actual owner, by having 
purchased them for exportation from the 
partv bv whom thev were invoiced to him. 
Of these importations, the four which in¬ 
cluded the twenty-two pieces in question, 
were entered in 1839. Fifteen importations 
had been previously made, and ten ivere 
made after these four importations. All 
of the twenty-nine entries were accompanied 
by invoices. [Italics supplied.] 

And on page 359: 

Passing from this, the next point pre¬ 
sented for consideration is, whether there 
was an error in the admission of the evidence 
of fraud deducible from the other invoices 
offered in the case. We are of opinion that 



there was none. The question was one of 
fraudulent intent or not; and upon questions 
of that sort, where the intent of the party is 
matter in issue, it lias always been deemed 
allowable, as well in criminal as in civil cases, 
to introduce evidence of other acts and do¬ 
ings of the party of a kindred character, in 
order to illustrate or establish his intent, or 
motive in the particular act, directly in 
judgment. 

Indeed, in no other way would it be prac¬ 
ticable, in many cases, to establish such in¬ 
tent or motive, for the single act taken by 
itself may not be decisive either way; but 
when taken in connection with others of the 
like character and nature, the intent and 
motive may be demonstrated almost with a 
conclusive certainty. The treatise on evi¬ 
dence by Mr. Phillipps and Mr. Starkie con¬ 
tain many illustrations to this effect. See 
Starkie on Evidence, vol. 1, p. 64, vol. 2, p. 
220, 221, second London edit., 1833; Phillipps 
on Evidence, by Cowen, vol. 1, eh. 7, s. 7, p. 
179, 180, vol. 2, p. 452, note 333, p. 465, note 
352, edit. 1839. [Italics supplied.] 

And again at page 360: 

Cases of fraud present a still more strin¬ 
gent necessity for the application of the same 
principle; for fraud being essentially a mat¬ 
ter of motive and intention, is often deducti¬ 
ble only from a great variety of circum¬ 
stances, no one of which is absolutely 
decisive; but all combined together may 
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become almost irresistible as to the true 
nature and character of the transaction in 
controversy. 

And with respect to the assertion that the Gov¬ 
ernment may not show subsequent receipts of stolen 
property in a case of this kind where fraudulent 
intent is involved, we believe it conclusively an¬ 
swered by reference to the language of the Court 
on page 361: 

Indeed, it is admitted by the counsel for 
the plaintiff in error in the case before us, 
that it is a general principle of law that 
whenever a fraudulent intention is to be es¬ 
tablished, collateral facts tending to show 
such intention are admissible proof; but the 
objections taken are, * * * secondly, 

that the proof related to importations after, 
as well as before, the particular importation 
in question. We do not think either of these 
objections maintainable. * * * The other 
objection has as little foundation: for fraud 
in the first importation man be as fairly de¬ 
ductible from other subsequent fraudulent 
importations by the same party, as fraud 
icoidd be in the last importation from prior 
fraudulent importations. In each case the 
quo ammo is in question, and the presump¬ 
tion of fraudulent intention may equally 
arise and equally prevail'. [Italics sup¬ 
plied.] 

This opinion has been quoted from with approval 
by this Court in Partridge v. United States, 39 
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App. D. C. 571 (a case of conviction for false pre¬ 
tenses), where the Court said, page 576: 

The rule that excludes evidence not di¬ 
rectly comprehended in the issue has its 
well-established exceptions; “or rather per¬ 
haps,” in the language of Mr. Justice Story, 
“it may with more certainty be said, the ex¬ 
ception is necessarily embodied in the very 
substance of the rule.” Wood v. United 
States, 16 Pet. 342, 10 L. ed. 987-994. 

Where the question is one of guilty knowl¬ 
edge, or fraudulent intent, as was said in 
the same case, “it has always been deemed 
allowable, as well in criminal as in civil 
cases, to introduce evidence of other acts 
and doings of the party, of a kindred char¬ 
acter, in order to illustrate or establish his 
intent or motive in the particular act di¬ 
rectly in judgment. * * * Cases of fraud 
present a still more stringent necessity for 
the application of the same principle.” 

In this case the Court also said at page 577: 

In determining the often difficult bound¬ 
ary line of the exception to the rule, the trial 
court, who hears all of the witnesses, and 
who is familiar with all the circumstances of 
the case, is necessarily vested with a certain 
discretion which ought not to be interfered 
with unless it manifestly appears that the 
testimony has no legitimate bearing upon 
the question at issue, and is calculated to 
prejudice the accused in the minds of the 
jurors. Moore v. United States, 150 U. S. 
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57-60, 37 L. ed. 996, 997, 14 Sup. Ct. Rep. 
26. [Italics supplied.] 

As already stated, there is only one substantial 
question in this case which we believe the fore¬ 
going has demonstrated must be answered in the 
affirmative. In view thereof, the second and third 
assignments of error as well as the first are there¬ 
fore answered. However, with respect to the sec¬ 
ond assignment of error, it might be observed that, 
since the evidence complained of is admissible, the 
mere fact that some of it may be the subject of an 
indictment against the same defendant cannot 
make it incompetent. The principle that evidence 
is admissible for the purpose of showing motive, in¬ 
tent, etc., though it incidentally shows other of¬ 
fenses, is well settled. Moore v. United States, 150 
U. S. 57 (1893) : 

An extended discussion supporting the admissi¬ 
bility of the type of evidence complained of by ap¬ 
pellant is to be found in Wigmore on Evidence, Vol. 
1, 2nd Ed., eginning at page 638. The author states 
in part at page 639: 

Sec. 325. Same: (2) Intent Principle. 
From the point of view of the Intent prin¬ 
ciple, the test of admission may be very dif¬ 
ferent. The reasoning of this argument 
{ante, Sec. 302) is that the recurrence of a 
like act lessens by each instance the possibil¬ 
ity that a given instance could be the result 
of inadvertence, accident, or other innocent 
intent. Accordingly, the argument here is 



19 


that the oftener A is found in possession of 
stolen goods, the less likely it is that his pos¬ 
session on the occasion charged was innocent. 
It is not a question of specifically proving 
Knowledge; it is merely a question of the im¬ 
probability of an innocent Intent. Several 
practical differences result: (1) It is imma¬ 
terial whether in the other instances a 
knowing possession is shown. It is the mere 
fact of the repeated possession of other stolen 
goods that lessens the chances of innocence. 
(2) It is immaterial that the other goods 
ivere similar in kind to those charged, or 
were received from the same person. On the 
contrary, the greater the variety of goods 
and of the sources they came from, the more 
striking the coincidence, and the more diffi¬ 
cult to believe that the explanation is an in¬ 
nocent one. (3) It is immaterial whether 
the other possessions occurred before or 
after the possession charged; it is the multi¬ 
plication of instances that affects our belief, 
and not the time of their occurrence, pro¬ 
vided the time is not so distant as to be ac¬ 
countable for on the theory of chance acqui¬ 
sition. There are precedents which illustrate 
all the above three conclusions (except the 
last), i. e., which do not require that knowing 
possession be shown, nor that any similarity 
in the goods or the vendor be shown; and 
these precedents thus appear to go distinctly 
upon the theory of Intent, as above set forth, 
rather than upon the theory of Knowledge. 
[Italics supplied.] 
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Another detailed discussion indicating the admis¬ 
sibility of evidence of receipts of stolen property 
subsequent to the property charged in the indict¬ 
ment is to be found in a note beginning on page 373 
to the ease of Mayer v. The People, 80 N. Y. Rep. 
364 (1880). The Mayer case was decided by the 
New York Court of Appeals. A part of the conclu¬ 
sion reached in said note is as follows: 

As will be seen bv an examination of the 
cases above cited, and by a consideration of 
the principles which underlie them, it can 
make no difference whether the transaction 
sought to he proved, to throw light upon the 
main issue, occurred before or after the time 
of the alleged crime. They may be more 
significant in the one case than in the other, 
but in either case they reflect light upon the 
main transaction. Upon the trial of an in¬ 
indictment for passing counterfeit money, 
where the question to be determined is the 
guilty knowledge of the prisoner, it has some 
bearing upon that question that he continued 
to deal in the same kind of monev; and the 
evidence of such dealing is of the same 
nature, and, so far as I can perceive of the 
same value, as evidence of prior dealing. So 
when a person is charged with procuring 
property by false pretenses, and the question 
is as to his knowledge, motive, or intent, evi¬ 
dence that soon after, and from time to time 
afterwards, he continued to obtain property 
from others in the same wav and for the 
same fraudulent purpose, obviously reflects 
light upon that question. Such evidence has 
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a direct tendency to show the mind with 
which he obtained the goods at the prior date. 
[Italics supplied.] 

The language quoted above appearing in the note 
to the Mayer case appears to be from a part of the 
opinion in the case of People v. Shulman, no cita¬ 
tion for which is given. However, it appears that 
this case is referred to but not reported in 76 N. Y. 
at page 624. 

A later illustration of the application of a por¬ 
tion of the foregoing principle may be found in 
the case of People v. Zimmerman, decided by the 
Court of Appeals of California (1909) 104 Pac. 
590. In this case the defendant was convicted of 
receiving stolen goods and appealed. The date of 
the offense relied upon by the people was Decem¬ 
ber 14,1908. Evidence, however, was permitted to 
show that on December 15, 1908, the thief who had 
been selling the property to the defendant was in¬ 
tercepted on his way to make an additional sale of 
stolen goods to the defendant. He was, however, 
permitted by the owner of the goods to complete the 
transaction while covered by the police. The trans¬ 
action of the 15th was regarded as not constituting 
an offense subsequent to the offense charged in the 
indictment inasmuch as the transaction was with 
the consent of the owner and at his request. How¬ 
ever, in holding the evidence admissible the Court 
of Appeals had this to say, page 591: 

In some of the cases in which the intro¬ 
duction of evidence as to transactions of 


similar character is considered solely with 
reference to the question whether or not the 
evidence of the other offense is intended to 
show guilty knowledge on the part of the de¬ 
fendant at the time of the transaction, it has 
been said that the facts to be admitted must 
contain some element of notice or warning, 
and therefore, if they relate to matters sub¬ 
sequent to the principal offense, are not ad¬ 
missible. Conceding this to be a proper de¬ 
duction when guilty knowledge is the only 
matter being considered, when motive and 
intent are under consideration, it is said, a 
broader field is opened. People v. Harben, 
5 Cal. App. 29, 33, 91 Pac. 398. Where the 
purpose is to show motive or system, the 
evidence is admissible if it have a direct 
tendency, in view of the surrounding cir¬ 
cumstances, to prove motive or intent or 
other material fact, notwithstanding it has 
a tendency to prove a distinct offense also. 

It is recognized that some of the eases cited for 
the appellant hold that only prior receipts of stolen 
property may be shown, however, examination of 
these cases indicates that the value of the subse¬ 
quent receipts of stolen property as bearing on the 
question of motive, system, or intent, is not recog¬ 
nized or discussed. It is submitted that the rule 
more consonant with reason and experience is that 
set out in the quotation from Wigmore above and 
the quotation from the California court in the ease 
of People v. Zimmerman , 104 Pac. 590, above. 
These considerations are reinforced bv the lan- 
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guage of the Supreme Court and the Circuit Court 
of Appeals for the District of Columbia in the 
analogous eases referred to in this brief. 

Other cases cited by appellant appear to lay 
down the rigid requirement that in cases of this 
nature the goods must be shown to have been re¬ 
ceived from the same thief before other transac¬ 
tions of a similar character mav be shown. Con- 

4/ 

dieting opinion on this subject is recognized by the 
Gassenheimer case, 26 App. D. C. 432, and the hold¬ 
ing (p. 444) in that case (as the court says, in the 
event the question might arise in the future), shows 
that the contention of appellant is not regarded 
favorably by this court. 

CONCLUSION 

It is believed that, in view of the foregoing, all 
the assignments of error set forth by the appellant 
have been discussed at length and fully answered, 
and it is respectfully submitted that the judgment 
appealed from should be affirmed. 
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United States Attorney, 
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